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BACKGROUND
Hank Roger Banks has been charged with one count of stealing pursuant to section 398 of the Criminal Code 1899 (Qld). The 
prosecution allege that Hank stole a watch from Hudson & Co in the Sunshine Plaza. He has elected to have the charge dealt with 
in the Magistrates Court by way of summary trial, rather than on indictment in the District Court, by virtue of section 552BA of the 
Criminal Code.

Hank has submitted a no case to answer to the Magistrates Court. A no case to answer is a consideration of whether the prosecution 
has established its case beyond reasonable doubt. The test to be applied in a no case to answer is ‘…whether on the evidence as it 
stands [the defendant] could lawfully be convicted’ and is a question of law.1 This means, the defence will be arguing there is no case 
to answer and that the charge against the defendant should be dismissed. The prosecution will be responding to the no case to answer 
and will argue against the defence’s submission, and why there is sufficient evidence to establish the charges.

The following is part of the court transcript. 

WITNESS 1

[Prosecution]:  Please state your name for the record. 

[Witness 1]: I’m Beryl Helen Smith.

[Prosecution]: Where do you work Beryl?

[Witness 1]: I am the manager of the jewellery section of Hudson & Co which is a large department store in the Sunshine Plaza, 
Maroochydore.  

[Prosecution]: Please describe for the court was happened on 19 November 2017.

[Witness 1]: A grey Calvin Klein limited edition men’s watch was stolen from my section. 

[Prosecution]:  Tell me about the events leading up to the theft.

[Witness 1]: At about 3:17pm, a customer walked into my section of the store and enquired about some watches. I pulled six or 
seven watches out of the cabinet for him to inspect. He stayed for approximately five minutes inspecting the different 
watches. I turned away to pull out another watch I thought he might want to look at. When I turned back, he was gone 
and so was one of the watches. 

[Prosecution]: Do you know who the customer was?

[Witness 1]: He is sitting right there.

[Prosecution]: Let the record reflect that the witness pointed at the defendant, Your Honour. 

[Judge]: Noted counsel. Thank you. 

[Prosecution]: What did you do when you noticed the watch was gone?

[Witness 1]: I called the Hudson & Co security and the police.

[Prosecution]: If a customer wanted to buy a watch at Hudson & Co, what would be the process?

[Witness 1]: They would need to make that purchase at the jewellery counter because the watches in the cabinet are only display 
watches. I have all of the stock in boxes to sell at the jewellery counter. 

1  May v O’Sullivan (1955) 92 CLR 654, 658.
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[Prosecution]:  No further questions Your Honour. 

[Judge]: Thank you counsel. Defence, your witness. 

[Defence]: Thank you Your Honour. Mrs Smith, in your police interview, you told police that the customer was wearing a plain 
black tshirt and jeans. Is that correct?

{Witness 1]: Yes. 

[Defence]: Do you have problems with your eyesight Mrs Smith?

[Witness 1]: Um no. I have pretty good eyesight. 

[Defence]: If I tell you that my client was wearing a navy tshirt with white writing on the front of it when he was arrested by 
police, are you sure the customer was wearing a black shirt?

[Witness 1]: Well I do wear glasses so maybe I didn’t see his shirt properly.

[Defence]: Mrs Smith, did you see whether my client was wearing a watch when he came in?

[Witness 1]: No I didn’t notice a watch.

[Defence]: But he could have been wearing a watch and you wouldn’t have noticed though, isn’t that right Mrs Smith?

[Witness 1]: Um yes I didn’t take much notice to be honest. 

[Defence]: No further questions Your Honour. 

WITNESS 2

[Prosecution]:  Your Honour, I now call my second witness to the stand, Constable Jones. Please state your name and occupation for 
the record please. 

[Witness 2]: I am Constable John Jones, a police officer from Maroochydore Police Station. 

[Prosecution]:  Please describe for the court what happened on 19 November 2017. 

[Witness 2]: I got called to a theft at Sunshine Plaza. Hank Banks had been detained by the Hudson & Co security guard for 
allegedly stealing a watch from the jewellery section of their store. I attended inside Hudson & Co store to speak to 
Mr Banks. Mr Banks had a watch in his pocket which I found when I gave him a pat down search looking for the alleged 
stolen item. I interviewed the jewellery section manager, Beryl Smith, and then took Mr Banks to the police station for 
questioning. 

[Prosecution]: What evidence did you get from Mrs Smith?

[Witness 2]: Mrs Smith gave me her personal recollection of the events surrounding the stealing and also gave me a copy of the 
CCTV footage. Mrs Smith identified the watch I took from Mr Banks’ pocket as one that they stock, and the type she 
was missing from the stock subsequent to Mr Banks attending with her. 

[Prosecution]: I tender the CCTV footage into evidence, Your Honour. 

…
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[Prosecution]: Constable Jones, can you please describe what you can see in this CCTV footage.

[Witness]: I see Mr Banks standing at the jewellery counter, inspecting watches. He looks up at Mrs Smith, then checks his phone 
and then puts the watch he is holding in his pocket. He then walks away from the jewellery counter swiftly. 

[Prosecution]:  What is your recollection of the questioning of Mr Banks?

[Witness 2]: I gave Mr Banks all of the cautions I am lawfully required to give. I questioned Mr Banks about the incident at Hudson 
& Co and his activities at the Sunshine Plaza on the 19th of November 2017. Mr Banks refused to answer any of my 
questions, except to confirm his name and address. He would not co-operate. I charged him with stealing, issued him 
with a notice to appear and released him on bail. 

…

[Defence] So did Mr Banks admit to stealing the watch?

[Witness 2]:  No. He wouldn’t answer any questions at all. 

[Defence]: Mr Banks was apprehended by security inside the Hudson & Co store wasn’t he?

[Witness 2]: Yes he was found walking towards the exit, in the electronics department. 

[Defence]: So he didn’t actually leave the store, did he?

[Witness 2]: Ah, no but he was right next to the exit. 

[Defence]: And the CCTV footage you described for us at the jewellery store, it is in black and white and the customer has their 
back to the camera the entire time. You could be mistaken for thinking it was Mr Banks, couldn’t you?

[Witness 2]: No I’m pretty sure it’s Mr Banks. 

[Defence]: There isn’t any other CCTV footage which is relevant here, is there?

[Witness 2]: No only select parts of the store have CCTV footage.  

The prosecution close their case. The Defence raise the no case to answer. 
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READING MATERIALS
The following resources may assist you to prepare your case. Please note, marking of the research element of this moot will be limited 
to your use of the following primary sources. As such, there is no requirement for you to do further primary source research. If you come 
across other cases, feel free to use them in your submissions. You may find it helpful to locate additional secondary sources to assist you 
to understand the legal issues but secondary sources are not referenced in legal matters.

Primary Sources
Criminal Code 1899 (Qld) 

Bowman v R [1980] WAR 65 

McLeod v Greer [2003] WASCA 199

Parker v British Airways Board [1982] 1 All ER 834

R v Angus [2000] QCA 29

R v Cushion (1997) 150 ALR 45

R v Ilich (1987) 162 CLR 110

R v McDonald [1992] 2 Qd R 634 

R v Pucci [2013] QCA 390

Wallis v Lane [1964] VR 293

Please note: you may not find all of these sources useful to construct your arguments. You do NOT have to use all of the listed sources in your 

preparation; they are merely an assortment of case law for you to use as relevant to your case.

Secondary Sources
Carter’s Criminal Law of Queensland

Australian Legal Dictionary

Queensland Law Handbook, The Prosecution Case in Summary Trials (20 July 2016) https://queenslandlawhandbook.org.au/the-
queensland-law-handbook/offenders-and-victims/court-processes-in-criminal-matters/the-prosecution-case-in-summary-trials/ 


